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ATTORNEY GENERAL July 17, 1962
Honorable Jules Damiani, Jr. Opinion No. WWw-1384
Criminal District Attorney
Galveston County Courthouse Re: Whether a political party
Galveston, Texas has authority to nomlnate

a candldate for the office
of County Tax Assessor-
Collector to go on the
General Electlon ballot,
vhere the incumbent Tax
Assessor-Collector dled
with more than two years
left in hils term of office,
such death occurring too
late to sele¢t a nomlnee

Dear Mr, Damlani: at the Primary electlon.

In your letter you statei

"John H. Oberndorfer was elected to
the office of Assessor-Collector of Taxes
of Galveston County, for a period of four
years, at the General Election in Novem-
ber, 1960. as provided by the provisions
of Art. 16, paragraph 65 of the Constl-
tutlon ot the State of Texas, and held
that offlice until his death on ray 31s%,
1962, Sduring the middle of his term of
office).

"The vacancy in the office of Assessor-
Collector of Taxes has been filled by ap-
pointment by the Commissloners Court as
provided for by Art. 2355, R,C.3. untll
the next general electlon.,

"The office of Assesasor-Collector of
Taxes was not on the ballot at the Demo-
cratle Primary election of Saturday, May
5th, 1962."

You have asked the followlng questlons:

"aAs there was no nominee for the of-
fice of Assessor-Collector of Taxes on
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the May Primary Electlon ballot, the ques=-
tion arises, does any political party
(etther Democratic, Republican or other-
wise) have the authority to meet and
nominate a nominee, whose names would be
printed upon the 0fficilal Ballot at the
General Election to be held on November
6th, 19627

"Secondly - should the Attorney General
hold and/or should a court of competent
jurisdiction declde that a politlcal party
does not have the authority to nominate a
candidate whose name would go upon the
General Election ballot 1in November, and
further should no petition of an Indepen-
dent candidate be flled with the county
Jjudge, as provided by Art, 13,53, Electlon
Code, would the Electoral Board have the
authority to place the office of Assessor-
Collector of Taxes on the General Election
ballot 1n November, 8o that a voter would
have the right to write-ln the name of a
candidate of hils cholce, for said office,
as 1s provided for in Sec. 16, Art. T7.14,
Election Code, under the provislons of
the voting machine laws; Galveston County
having adopted and are using voting ma-
chines in all elections?"

No. WW-1384

6.04, Texas Election Code, reads in part as follows:

"If a nominee dles or declines hils
nominatlion, and the vacancy so created
shall nave been fllled, and such facts
shall have been duly certified in accord-
ance with the provisions of thils Code,
the Secretary of State or County Judge,
as the case may be, shall promptly not!fy
the official board created by this law
to furnish election supplies that such
vacancy has occurred and the name of the
new nominee shall then be printed upon
the officilal ballot, if the ballots are
not already printed. . . .

"If a state or district offlclal
who is serving a four (4) or a six {6)
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year term should dle or reslgn on the
even numbered year 1in which he 1s not

a candidate, after the flling date of
the first prlimary election and hefore
the printing of the ballot for the gene-
ral election, the state commlttee for
each political party in the case of
state offlcers and the appropriate dis-
trict commlttee for each political party
in the case of district offlicers shall
have the power to name a nominee for
such positlion and to certify the name

to the proper electlon board to have

the name printed on the general elec-
tion ballot. M

13.56, Texas Election Code, reads as follows:

"A nominee may decline and annul
his nomination by delivering to the
officer with whom the certificate of
his nomination is filed, ten {10) days
before the electlon, if 1t ke for a
city office, and twenty (20) days in
other cases, a declaratlon in writing,
signed by him before some officer
authorized to take acknowledgments.
Upon such declination (or in case of
death of a nominee), the executive com-
mittee of a party, or a majority of
them for the State, dilstrlict or couriy,
as the offlce to be nominated may re-
guire, may nominate a candidate to
supply the vacancy by flling wlth the
Secretary of State 1n the case of State
or district officer, or with:the county
Judge, 1n the case of county or precinct
officer, a certificate duly signed and
acknowledged by them, setting forth the
cause of the vacancy, the name of the
new nominee, and coffice for which he
was nominated and when and how he was
nominated. No execuflve committee
shall ever have power of nomination,
except where provided for by law." /Em-
phasis added/

WW-1384
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Art, 6.04, Election Code, provides the procedure to be
followed 1f an office holder, who holds a state or district
office should dIe or resign in the middle of his four or Six
year term., Art. 13,56 sets out the procedure to be followed
in the case of death of a party nomlnee, or declination of noml-
natlon by a party nominee. Mr, Oberndorfer did not hold a state
or district office; he held a county office. So, Art, 6,04,
Electlon Code, does not apply to your situation. Mr. Oberndor-
fer was not a nominee; 1962 i1s not the year for County Tax
Assessor-Collector's terms of office to expire. No party nomi-
nees were selected in the Primary elections of 1962, Had Mr,
Oberndorfer's death occurred earlier ir the year, 1t would have
been possible for the County Executlve Commlttee of each party
to announce that they would accept applications from candidates
for the unexpired term of Mr, Oberndorfer, announce the amount
of the filing fee and set a deadline for filing. This was done
this year in Travls County, upon the death of 1ts Tax Assessor-
Collector. See Attorney General's Opinion No., WW-827 (not ap-
plicable to State and dlstrict offlces. Meyers v. Smlth, 31
S.W.2d 631). But Mr. Oberndorfer's death occurred after the
First Primary election of May 5, 1962. The person appolnted
by the Commissloners Court serves only until the General Electlon
of November, 1962, His successor will be selected at that elec-
tion, and will serve out the remainder of Nr. Oberndorfer's term.

This sltuation is clearly not covered by the Electlon Code.
In Brewster v. Massey, 232 S.W.2d 678 (Civ.App. 1950; Mand., over-
ruled), the courts were faced wlth a simllar sltuation. To show
the simllarity of situations, we quote from the Court's state-
ment of the facts, at page 679:

"Prior to January 1, 1948, /Ighg 27/
Judge Walter Morrils was elected to serve
a term of four years beginning on Janu-
arr 1, 1948, /Igh9 2/ as Judge of the
67th District Court, a district com-
nosed of the area which comprlses Tar-
rant County. Judge Morrls quallfied
and served as Judge of such court un-
til his death on August 4, 1950, Since
the year 1850 fell in the mlddle of hils
term, and since his death occurrsd af-
ter the Democratlc primary electlon was
held that year, nco one was nominated in
the 1950 primary election for such office.

"At the regular state convention of
the Democratic Party held in Mineral
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Wells on September 12, 1950, Harrls Brew-
ster, the relator in thils proceeding, was
nominated by the convention for the of-
fice 1n questlon as the party nominee to
appear on the Nevember ballot. The nomi-
nation by the convention was made on re-
commendation of and pursuant to a reso-
lution adopted by .1e state executilive
commlttes of the party, and the nomina-
tion was duly certified by the proper
officers of the party to the county clerk
of Tarrant County."

At page 682, the Court stated:
", . . the statutes do not require,

nor contemplate, that nominations be

made in the primary election for offices

which are not expected to become vacant

at the end of that year. There was no

way a valld nomlnatlon could have been

made in the primary election for Judge

of the 67th District Court in 1950,

while the i1ncumbent was still alive

and serving, and had been elected for

a term which was not to expire untll

the end cf 1952, ., . ."

And at page €684, the Court held:

"T™e state conventlon, under all
the decisgicns, 18 th=2 most authori-
tative btody of the party, at least
with respec® te affairs of the party
within the state, and under the prin-
ciples whlch we have referred to un-
doubtedly has authority to attend to
the business of the party in such way
as it sees fit, subject to such regu-
lations and limitatlions as have been
imposed by the statutes, There was
presentad to the state conventlon a
situation where an important public
office was to be filled 1In the gene-
ral election. . . . Under all the pro-
nour.cements of our courts, we feel com-
pellied to heold that the nomination was
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valid. . . . The right of the party
and of all 1ts members to have a nomi-
nee on the November ballot cannot be
ignored."

In 1951 the Texas Election Code was enacted, and included
therein was Art. 6.04, supra. When a vacancy occurred in the
office of judge of the Triminal District Court No. 3 of Harris
County, on June 1, 1958, in the middle of the Judge's four year
term, the Democratlec District Committee selected one Love as
the Democratic nominee for that office. Thereafter, the Demo-
cratic State Conventlon, acting on a resolution by the state
executive committee, nomlnated one Krlchamer, as had been done
in the Brewster v, Massey case, supra., In Love v, Miller, 316
S.W.2d 269 (Clv.App., 1958) the Tourt held tThat Art. 6.04, Elec-
tlon Code, was the law governing the situation, and ruled that
Mr, Love who had been selected by the District Committee was
the Democratic nominee, and not Mr. Krichamer, who had been
selected at the state conventilon. ' '

The case of Williams v. Huntress, 153 Tex. 443, 272 S.W.2d
87 (1954) presented another situation not covered by statute.
A new court had been created, the Special 37th District Court
of Bexar County. By the terms of the statute creating the court,
such court dld nct come into existence until September 1, 1954,
- Mr., Spears was selescted by the Democratic County Convention to
be the nominee, and Mr. Willlams was selected by the Democratic
State Conventlon to be the Democratic nominee for such office.
The Court stated at page 88:

". . . We have found no statute

specifically placlng the power of
appolntment for a distrlct office
where the need for appointment arises
from the fact that a new office has
been created in such a fashlion that
the nominee 1s not selected at the
regular primary.

"The law is settled that where
the legislature has not specifilically
regulated party arffairs, the party
itself has the right to prescribe
rules and regulatlions governing 1it-
self. . . .

fn
- L] L3 \‘
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"We hold that in thils situation
the State Convention had the power
to select a candldate for district
office and that 1t legally exercised
that .power, It seems to be uncontro-
verted that relator does have a regu-
lar certificate of nomlnation frgm

e m Qb n
the State Democratic Convention.

No. Ww-1384

' The Court ruled in favor of Mr, Williams, who had been selected
as the Democratlic nominee by the Democratic State Conventlon,

While we find no case in which the State Conventlon of a
party has selected a nominee for an offlce, which 1is purely of
a county or precinct nature, nevertheless, we are of the opinlon
that the following concliusions may be drawn from the above cases:

1. A political party is entiltled
to have a nominee for every offlice
which 1s to e voted on by the people
at a General Electlon.

2. If the Electlon Code provides
a method o¢f selectlng such party nomi-
nee, the method provided 1n the Elec-
tion Code is exclusive, and must be
followed; otherwlse, theres will be no
party nomines for such office.

3. If the situation 1s one in
which there ls nc applicable law,
ther. ". . . the party 1tself has
the right to prescribe rules and
regulations governing itself."

4, The stabte convenrtion of a
political party ". . . 18 the most
authoritative body of the party
. « o With respect to the affairs J
of the party wlthin the state . . .
and has authority to attend to the
business of the party in such way as
1t sees fit, subJect to such regu-
lations and limltations as have been
imposed by the statutes."

In answer to your flrst question, we hold that the various
bona filde political partles have the authority to nomlnate a
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nominee for the offlce of Assessor and Collector of Taxes of
Galveston County, for the unexplred term of the late John H.
Oberndorfer, the names of such nomlnees to be printed in thelr
respective party columns on the General Election ballot 1in the
General Election of November, 1962, Such nominations may be
~made at the state conventions of such parties.

While 1t 1s not necessary to answer your second questlon
in detall, we point out that a method must be provided for voters
to express thelr cholce by wrlte-in vote, since the voters are
not required to cast thelr votes for elther a party nominee or
independent candldates, whose names are printed on the ballot.
If the voters prefer someone whose name 1s not printed on the
ballot at all, the will of the voters must prevail. Note the
statutory provislons authorizing write-in votes for paper bal-
lots in Art. 6,06, Electlon Code, and for voting machines in
Sec. 16, Art. T.1l4, Election Code,

SUMMARY

Where a County Tax Assessor-Collector died in
office in the mlddle of his term, during an elec-
tion year when he was not required to run, after
the party primary eiectlon has been held, but
prior to the General Election to be held that year,
there being no appllcable statutes in the Election
Code governing such a situation In the case of a
county office, the various bona flde polltlical
parties have the authority to nominate nominees
for such office, the names of such nominees to
be printed in thelr respective party columns on
the General Election ballot as candidates for
the remainder of the unexplred ferm of such of-
fice, Such nominations may be made at the state
conventlons of such partles.

A method must be provided for voters to
express thelr cholce by write-in vote, since the
voters are not required to cast thelr votes for
elther a party nomlnee or independent candidates,
whose names are printed on the ballot. If the
voters prefer someone whose name 1is not printed
on the ballot at all, the will of the voters must
prevall.

Yours very truly,

WILL WILSON
Attorney General cof Texas
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Riley Eugene Fletcher
Assistant
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